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Video-conferencing via Zoom

AGENDA

Approval of Minutes from Last Commission Meeting

Judge Edward L. Hogshire (Ret.), Chairman

Virginia State Cr iTraleDat€Rrojeotii Brelimipanyd-sdingsr e

Kristen Howard, Director
Christina Arrington, Chief Methodologist
Virginia State Crime Commission

Data Sources for Future Projects Update from Subcommittee

Judge Steven C. Frucci, Subcommittee Chair

Follow-Up Issues related to 2020 Legislation

Meredith Farrar -Owens, Director
Jody Fridley, Deputy Director

Fee Waivers for Training and Manuals

Jody Fridley, Deputy Director

Miscellaneous Items

Meredith Farrar -Owens, Director
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Discussion
Material

Sentencing Guidelines Supplemental Form
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. Defendant’'s Name 2. SWIFT/Docket Number:
. Type of Counsel: O-Court Appointed O-Public Defender O-Retained
. Pretrial Status: 0O-On Bond O-Own Recognizance O-Confinement O-Third Party Release
. Posttrial Status: O-On Bond O-Own Recognizance O-Confinement O-Third Party Release
. Type of Bond: O-Personal O-Family O-Other O-Bond O-N/A
. No. of codefendants:
. Legal Status at Offense [O-Escaped O-Inmate O-Mandatory Parole [O-Discretional Parole O-Geriatric Release
O-Post-Release O-Probation O-Bond O-Summons O-Recognizance
O-Community Prg. O-Pre-Release O-Good Behavior ~ O-Juvenile Probation O-Juvenile Parole
O-Other O-None
Weapon Use: O-None O-Used to Injury O-Used to Threaten (Includes by voice, note, text, etc.)
Weapon Used: O-Firearm O-Knife O-Explosive O-Simulated/Feigned Weapon O-Note O-Vehicle O-Animal
O-Other [O-None
Offender’s Role: O-Alone O-Leader O-Accomplice O-Equal to Codefendants O-Not Determined
Value of Property Taken: Highest value for one item: $ Total Value of all items: $
Injury to Victim: O-Death [O-Life-Threatening [-Serious Physical [O-Physical O-Emotional O-Threatened [O-None O-N/A
Victim Relationship to Offender: O-None/Stranger O-Known O-Friend O-Family O-Police Officer/LEO O-Other

Victim Physically Handicapped: O-Yes O-No 0O-N/A 16. Victim Information: Gender: Race Age
Type of Primary Drug: 18. Quantity of Primary Drug
Prior Juvenile Record: O-Yes [O-No [O-N/A

Number of Felony Juvenile Adjudications: Person Property Drug Other




Discussion
Material

21. Other Factors (check all that apply)

O Drug abuse apparent (admitted, family information, documented in reports)
Previous treatment? O Yes [ No

O Alcohol abuse apparent (admitted, family information, documented in reports)
Previous treatment? O Yes O No

O Mental health issues apparent (admitted, family information, documented in reports)
Previous treatment? O Yes O No

O Stable employment in two years prior to offense
(Employed full or part-time for 18 months with 0-2 job changes)

O Full-time student, stay-at-home spouse, retired, disabled

O Stable housing in two years prior to offense (at same residence 1+ years)

O Homeless during past year
[0 Has dependents No. of dependents

O Has high school diploma/GED

O Has some college
O Has college degree (2 year or 4 year) or higher

O Current or prior military service

O Currently active or in reserves
O Discharged
Honorably or medically discharged? O Yes OO No
O Accepts responsibility

O Other:
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HB 35
Juvenile offenders; eligibility for parole.
Introduced by: Joseph C. Lindsey

SUMMARY AS PASSED:
Provides that certain persons will be eligible for parole, specifically:

A Any person sentenced to a term of life imprisonment for a felony/felonies
committed while that person was a juvenile and who has served at least
20 years, and

A Any person who has active sentences totaling more than 20 years for a
felony/felonies committed while that person was a juvenile and who has
served at least 20 years.

See also RESULT:
HB 250 (Watts) 02/24/20 Acts of Assembly-Chapter 2 (effective 7/1/20)
SB 103 (Marsden)



SB 793
Parole; exception to limitation on the application of parole statutes.
Introduced by: Jennifer L. McClellan

SUMMARY AS PASSED:
Provides that an incarcerated person is eligible for parole if:

A He was sentenced by a jury prior to the date of the Supreme Court of Virginia
decision in Fishback v. Commonwealth, 260 Va. 104 (June 9, 2000), in which
the Court held that a jury should be instructed on the fact that parole had
been abolished as of 1/1/95.

RESULT:

04/22/20 Emergency clause added by Governor's recommendation
04/22/20 Governor's recommendation adopted

04/22/20 Senate: Signed by President as reenrolled

04/22/20 House: Signed by Speaker as reenrolled

04/22/20 Acts of Assembly-Chapter 1272 (effective 4/22/20)

See also

HB 33 (Lindsey)
HB 996 (Lindsey)
SB 821 (Morrissey)



HB35 and SB793

2020 General Assembly

HB35 and SB793 apply to offenders sentenced under truth-in-
sentencing provisions.

Both bills allow certain inmates to be considered for
discretionary parole, meaning that they may not serve a minimum
of 85% as they otherwise would be required to do under truth-in-
sentencing.

* Does the Commission wish to collect data on the time served
by individuals granted parole release under the provisions of
HB35 or SB793?
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HB 972
Decriminalization of possession of marijuana; felony distribution threshold.
Introduced by: Charniele Herring

SUMMARY AS PASSED:

A Decriminalizes simple marijuana possession and provides a civil penalty of no
more than $25 (no court costs shall be assessed);

A Specifies that a person's criminal history record information shall not include
records of any charges or judgments for possession of marijuana and such
records shall not be reported to the Central Criminal Records Exchange;

A Increases the quantity at which distribution of marijuana becomes a felony
(from more than %2 ounce to more than 1 ounce); and

A Creates a rebuttable presumption that a person who possesses no more than
1 ounce of marijuana possesses it for personal use.

See also RESULT:
HB 265 (Heretick) 04/22/20 Governor's recommendation adopted in-part
HB 301 (Levine) 04/29/20 Reenrolled Bill communicated to Governor on April 29, 2020
;5_218015 éE_OF)Y) 05/21/20 Approved by Governor-Chapter 1285 (effective 7/1/20)
N



IRGINIA

SENTENCING
GUIDELINES

Changes in Statutory Penalties and Weighting of Prior Offenses

The guidelines use the current statutory penalty structure to capture
the seriousness of prior offense behavior. The current penalty
structure was selected as the proxy because it provided a standardized
way of measuring prior record (i.e., the same crime is given the same
weight on the guidelines, no matter when or where committed).

Elements of the offense are often critical for determining the current
penalty structure because they are specified in the statutory language
(e.g., quantity of the drug, age of victim, use of a weapon, value of a theft)
and, where documentation of such element exists, the penalty structure is
assigned based on those elements and scored on the guidelines.

As a result of 2020 legislation, a prior felony conviction involving an
amount of marijuana of more than %2 ounce up to 1 ounce would be
weighted as a misdemeanor on the guidelines (based on the penalty
structure as of 7/1/20).

When quantity details related to a prior marijuana distribution
offense are missing or unclear, the prior record offense is scored
at the lower statutory penalty.



Potential Impact of the Rebuttable Presumption (7/1/20)

Commission staff seek input from members as to the potential
impact, if any, of the rebuttable presumption on the scoring of
prior marijuana distribution offenses.

IRGINIA If the quantity for a prior marijuana distribution was known to be
bl more than ¥ ounce up to 1 ounce, could an attorney argue the
amount was for personal use and the offense should not be
scored as distribution on the guidelines?

GUIDELINES

How does the Commission wish staff to respond to this
guestion?
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CHAIRMAN

Larceny

HON. EDWARD L. HOGSHIRE (RET.)

MEREDITH FARRAR-OWENS
DIRECTOR

Commontoealth of Pirginia

100 NORTH NINTH STREET
RICHMOND, VIRGINIA 23219
TEL (304) 225-4398

FAX (804) 786-3934

Supreme Court of VPirginia
Pirgtnta Criminal Sentencing Connission

June 5, 2020

The Honorable FirstName MI LastName
Address 1

Address 2

City, Virginia Zip

Dear Judge LastName:

The 2020 General Assembly enacted legislation to increase the felony threshold
for larceny offenses from $500 to $1.000. effective July 1. 2020. You will recall that the
General Assembly increased the felony threshold from $200 to $500 in 2018. At that
time, the Commission sent a letter to circuit court judges regarding the change in the
larceny felony threshold and how prior larceny convictions are to be scored on the
sentencing guidelines. This information is once again relevant, as the same guidelines
rules apply to the change that will take effect on July 1, 2020.

When there has been a change in penalty structure, the Sentencing Guidelines
Manual instructs users to “score all prior convictions based on Virginia’s current penalty
structure” (p.24 of General Instructions) and. if a prior record document is *unclear as to
whether an offense af conviction is a felony in Virginia or a misdemeanor, the guidelines
user assumes that the offense was a misdemeanor™ (p. 25). The instructions for scoring
prior record offenses contained in the Guidelines Manual were adopted by the
Commission in 1995. Applying these rules, the same crime is given the same weight on
the guidelines. no matter when or where the offense was committed.

There have been many changes in Virginia’s statutory penalties over the years.
Elements of the offense are often crifical for determining the current penalty structure
because they are specified in the statutory language (e.g.. value of theft, quantity of drug,
age of victim, use of a weapon, etc.) and where documentation of such element exists, the
penalfy structure is assigned based on those elements. In this way, all offenders who
committed that specific act are scored in the same manner (i.e.. the prior offense is given

the same weight on the guidelines). By statute, the value of a larceny determines the
penalty range. Beginning July 1, 2020, if documentation is available indicating that a
prior larceny offense involved a value of $1.000 or more, the prior conviction should be
scored as a felony on the guidelines. If documentation is lacking or the information is
unclear, the prior offense must be scored as a misdemeanor on the guidelines.

Marijuana

The 2020 General Assembly also enacted legislation that: 1) decriminalized
simple possession of marijuana, and 2) increased the quantity threshold at which the
distribution, etc., of marijuana becomes a felony. As a result of the 2020 legislation, prior
convictions for marijuana possession will no longer be scored on the guidelines because,
as of July 1, such acts are punishable by a civil penalty only. Moreover, as of July 1, an
individual must distribute, etc., more than one ounce of marijuana to be charged with a
felony (an increase from the more than ¥2 ounce necessary under current law). Thus, a
prior felony conviction involving an amount of marijuana of more than 2 ounce up to
one ounce would be weighted as a misdemeanor on the guidelines (based on the penalty
structure as of July 1, 2020). When quantity details related to a prior marijuana
distribution offense are missing or unclear, the prior record offense is scored at the lower
statutory penalty.

The statutory changes and application of guidelines scoring rules to prior larceny
and prior marijuana convictions will result in different guidelines recommendations for
some defendants. However, in the most cases, the impact will not be substantial and the
new guidelines recommendation will be within the range that would have been calculated
absent the law changes.

The sentencing guidelines must be computed based on the rules stated within the
Guidelines manual. However, a Commonwealth’s attorney may present arguments to the
court at sentencing indicating that prior larceny or marijuana convictions, scored as
misdemeanors on the guidelines, were felonies at the time the offense was committed.
While the guidelines should not be modified in a manner inconsistent with the scoring
rules, judges may certainly consider this circumstance. The judge may decide to depart
from the guidelines recommendation in such cases and may indicate this circumstance as
the explanation for the departure.

The Sentencing Commission will monitor sentencing patterns for relevant larceny
and marijuana offenses. Should the data indicate that adjustments are necessary for the
guidelines to provide judges with a more accurate benchmark of the typical, or average,
case outcome, the Sentencing Commission will recommend such revisions to the General
Assembly.

Please feel free to contact the Sentencing Commission should you have any
questions or need any additional information.

With kind regards and best wishes, I am

Yours sincerely.

—

Edwafd L. Hogshire,
Circuit Judge (Ret.)
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Esther J. Windmueller Fee Waliver Program

In , the Commission approved the allocation of for
one year to provide fee waivers for court-appointed attorneys who
meet specified criteria.

Applications for fee waivers were to be evaluated based on:

Percentage of the applicantos pr a
defense cases, and

Financial need of applicant (especially for new or solo

Z. practitioners).
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Fee Walver Application

Application for Fee Waiver

Approved by Commission
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